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& Family Welfare Department — Judgments of the Hon'ble High Court in
\ No. 26289/09 and in 13510/10 — Directions complied with — Orders issued.

HEALTH & FAMILY WELFARE (J) DEPARTMENT
RNe. 47_7)&/2()'}@/}{&FWD  Dated, Thiravananthapuram, 03/12/2010.

Representation dated 10/08/09 subraitied by Dr. Bindu Pereira. S
‘Ext. P4 in WP(C) No. 26289/09) ,

2. Judement dated 17/09/09 of the Hon'ble High Court in WP(C) No,
26289/09.

3 Letter No. 3459/E1/09/GHMCT dated 01/02/09 from the Principal &
Controlling Officer, Government Homoeopathic Medical College,
Thiryvananthapuram ;

4 Letter No. 405/E1/06/GHMCT dated 14/05/10 from the Principal &
iﬁiuntrcv'l‘iin g Officer, Government Homoeopathic Medical College,
Thiruvananthapuram

5. Judgment dated 25/05/10 of the Hon'ble High Court in WP(C) No.
13510/2010 filed by Dr. Uma. V.

ORDER

As per the judgment read as 2nd paper, the Hon’ble High Court has

directed Government to take a decision on Ext. P4 after hearing the petitioner .

2. . In Bxt. b4 rcpresemaﬁon the pctitionér'has staied that she was appointed
as ‘Tutor in Forensic medicine and Toxicology at Government Homoeopathic
Medic llege, Kozhikode as per the advise memo dated 05/05/06 of Kerala
o Service Commission.and joined duty at the college on 23/06/06. She was
appotnted against leave vacancy of one Dr. Sanil Kumar. M.C who had avatled
ieave upto 31.10.2006. However her service was regularized with effect from
13/06/06 on the basis of the Police verification. She was ousted from service on
27.10.06 FN consequent on the rejoining by Dr. Sanil Kumar. M.C. Again she was
ioined in a leave vacancy in the Government Homoeopathic Medical College.
Thiruvananthapuram on 15/10/07 and ousted from service on 15/05/08 consequent
on the rejoining of service by the incumbent on expiry of the leave. Finally she was
reappointed as Tutor in the Government Homoeopathic Medical College,
Thiruvananthapuram against @ vacant post of Lecturer. Since she is no way




N

responsible for the break of service happened in her serwce she has requested
Government to reckon her probatlon in the Lateoory of Tutor on 11/()3/2009 FN.

32 The Prmmpal & Controlling Offlcer in her letter read as ’%'d paper has stated
that the request of the petitioner for reckonmg her period of break of service for
declaration of probation is not admissible as per rules. However the actual duty
performed by her can be reckoned for declarmo her probauon in the cadre of Tutor.

4. The petitioner was heard by the Under Secretary on 29.12. 09 as authorized,
n pursuance of the directions of the Hon’ble High Court in the instant judgment.
' L,m_umg, the hearing the petitioner submitted a statement in lieu of her oral
deposition which is summa‘nze‘d below:-

(i) She was appointed as Tutor in Foremom Medicine based on the advice of
Kerala Public Service (‘ommlssmn and as such the Rules in K. S.R and K.S&S.S. R
are appl Uuu.LHL to her like any other Government servants. So she was entitled to
continue in Government service as long as a vacancy was available to accommodate
her. The action of the former Principal & Controlling Officer in ousting her from
service on 27.12.06 AN, when a vacancy was available to accommodate her at
Government Homoeopathic Medical Collcge Thiruvananthapuram was a. gross
violation: of the Rule 7,.part II, K.S&S.S.R.. She was reinstated on 15.10.07 EN
ed on the Louw Order. She had quoted a portion from “ Law relating to Civil
Services in Kerala edited by N, Sugdthan and A.V.R. Panicker, Advocates wherein
it was stated that “ A person who was wrongly prevented from continuing in
service is entitled, on the wrong being rectified by virtue of the orders of the Court,
for the restitution of the benefits which he would have enjoyed had he been,
continued in service as he should have been.”

(it) Her case is exactly: sxmﬂax The action of the former Principal &
Controlling Officer, violating the service Ruh,s deprived her of the service benefits
that would have accrued to her in the normal course. So she has requested to count
the breaks from 28.10.06 EN to 14.10.07 AN for all service benefits including’
pmlmimn so that natural justice is done.

5. The retrenchment of the petitioner from service was not fault of her, but
due to the fault of the dupartmamal authorities in having appointed the former
against a leave wvacancy without her knowledge. ~ In these circumstances
Government have taken a tentative decision to reckon the service rendered by the
petitioner for the period from 23/06/06 to 27/10/06 and from 15/10/07 to 14/10/08
alung with regular service started from 23/01/09 for the purpose of declaration of

probation in relaxation of Rulc 18(b) of KS&SSR 1958 by invoking Rule 39 of thc'
s,m.mx.c. The tentative decision was communicated. to the Principal & Controlling
O*;’ficc" Government Homoeopathic Medical College, Thiruvananthapuram and
equested to iurmsh objections if any to the above decision to Government along
1% his specific remarks on each obje tions.



6. The Principal & Controlling Officer, Government Homoeopathic Medical
« aifv;'>§%@«>ie., Thiravananthapuram has furmshed thu, objections vide letter read as 4"
paper above. It is reported that no other persons except Dr. Sanilkumar and
Dr. Uma have submitted petitions for raising their objections. According to the
Principal & Controlling Officer, if Government take a decision to reckon the broken
service rendered by Dr. Bindu Pereira for the purpose of declaring her probation in
the cadre of Tutor, the above demswn will not become any. threat to Dr. Sanilkumar,
since he is senior to Dr, Bindu Pereira. As regards the objection raised by Dr. Uma,
the Principal & \,ontrollmg thbel has 1equm“tcd Government to take a sunahk
decision.

7 Meanwhile Dr. Uma, Tutor, Forensic Medicine and Toxicology,
Uovcumxuﬂ Homoeopathic  Medical Col 1we Thiruvananthapuram has filed
WP(C) No. 13510/10 and the Hon'ble High Court was disposed the WP(C) vide its
judgment dated ’)3/()5/’?010 with a derCUOll to the third respondent (State of Kerala)
to issue notice and afford an. opportunity for being heard the petitioner also while
taking up Ext. P4 representation mentioned in Ext. P2 Judgmmt filed by the
1* respondent (Uz Bindu Pereira).

8. As per the Court Direction the pcutlonu Dr. Urm has been heard by the
Under Secretary . During the hearing the petitioner has submitted a de ailed
argument which is summarised below:

(1) There is no direction by the Hon' blc, Court in the Writ Pc,tmon filed by Dr.
Bindu Pereira to declare her probation in relaxation or Rules or by invoking
Rule 39. Therefore the action of Govcrnmcnt to declare her p1obat10n in
relaxation of rules mvokmg Rulu 3918 not Jjust and proper.

(2) Since the post of Futom are declarcd as vamshmo as per the oxder 1SSUbd n
G.O(MS). No. 27/2005/H& FWD dated 02/02/2005 and also as per the
instructions in the letter dated 06/01/2006 there was no post to accommodate
Dr. Bindu Pereira and hence th‘e‘ appomnm,nt given o her 1tsdf 18 not propel

(3) While awomtmo B Bmdu Puelra a&, pcr G.O dated 71/01/2009 thele was
no vacant post of Tutor, ‘since both the post were occupied by
'~ Dr. Sanil Kumar and Dr. Uma This is evident from the G. O itself that she
was appointed as ‘Tutor: and dC,LOﬂmlOddtLd against the Vauancy of Leclme; !

)E\emxation of Rul by mvo]fmw Rulc "»9 is not just an d proper, since it will
:M,iously affect the semomty of ‘thu p(,mlonu.

(5) She has pomted out two Judonmnts namely, Asok Kumar Uppal Vs. ‘State of
J&K (1998) and Koit Joseph Vs. Subash George, stating that in those cases
the Hon'ble Apex Court held that powers cannot be exercised 10 give undue.



adyantage or favour to an mdxwdual employw and that the power shou}d
not be exercised if it would bL causmﬂ S@I‘lOUb pre]udlce to the semors

)}Dmmv the peuod of Leaw Wmhum Allowance, s,he 1s undergoing PG

 Course which is helpful for her future service in the Department itself. She.
is rendering service in the Departmcm during her course period also. Hence =

she is eligible to get the period counted for plObdthIl and if it is so h«,rt

probation can be declared prior to the same of Dr. Bindu Perelra andithedwaam
advice seniority of thc Kual‘t Pubhc Service Commission can be

aintained.:

For the above reasons sh<, h&s rcqucsied not to declare the probatlon of ‘
Dr. Bindu Puum rec l\omng the breah pcuod also as duty.

9. As wgard& ihc‘pqims miaed ‘by‘D{r. ‘,Umu., the position is as follows:-

(1) It is true that thum 18 duuchon only 10 c,om.idcr and pass orders on E‘(t P4 as

~ per the judgment in ~the Writ Petition filed by Dr.. Bindu Pereira,

‘But Government 1is bound 10 con sider. all aspects while considering a

| representation as per law and 11 11 1& found that there is merit Govcrnm«.m 18
free to allow the mquwt

(11) Eventhough the posts of .ulom are ozdu edd as Vamsm% there were dlremon
to fill.up 17 vacancies including 2 posts of Tutor in the Department under
question. Hence there were vacancies of Tator posts when Dr. Sanil Kumar
and Dr. Uma were on leave. Hence the contention is not sustainable.

) Government have the powers to relax rules by invoking Rule 39 of
e S E&SER C Henceithe contenhon mmad 18 not sustcxmable

(1v) Since: e Uma was glven Leawe Without Allowance for study
purpose under Appmdm X1 B, Pa.rtl KSR she is not chgxble for reckoning -
mc period for any muciw

10, - The senior Dr. Uma has taken Leave Without Allowance from 10/06/06 to

15/05/08 under Appendix XII B of Part I , KSRs after joining duty on 24/04/06.
From this it is evident that Dr. Uma can claim seniority in the cadre of Tutor only
from the date of rejoining duty in that post ‘(i@ from 16/05/08) after availing Leave
Without Alowance under Appendix XII B and hence Dr. Uma has to be

considered as Junior to Dr. Bindu Pereira by the application of the said rules. .
Therefore the contention of Dr. Uma that declaration of probation ‘of
Dr. Bindu pereira by relaxing rules invoking Rule 39 of Part L\KS&SSR‘woul_dl

~ adversely affect her seniority is not sustainable. ‘ G



* In the above ci mumstames Govemmcm have examined the matter in

t are pleased to order that the Service rendered by Dr. Bindu Pereira for
the per aod from 23/06/06 to 27/10/06 and from 15/10/07 to 15/05/08 along with
sular service started from 23/01/09 is reckoned for the purpose of declaring

her reg
her probation in the cadre of Tutor in relaxation of Rule 18 (b) of Parl II KSRs by

“invoking rule 39 of Pmt 1T of the same rules.

12, The directions in thc, udvmems r(,ad as 2" and 5" papers above are

nplied with as above.

(By order of the Governor)
SUSY EAPEN

 Joint Secretary to Government

To : i
Dr. Bindu Pereira. S, Tutor Departmcnt oit Forensic Medlcme & Tomcolo gy,

Gove rnment Homoeopathic. Medical Colluge Thiruvananthapuram.

WDL Uma. V, Tutor, Department of Forensic Medicine & Toxicology,
Government H(ynoeopathlc Mcdwal Colleoe Thiruvananthapuram. |
'1 he Prmup(ﬂ & Connolhno Ofﬁcer (Jovernment Homoeopathlc Medlcal

Th: Ad»owtb (xenual Ernakulam (W1t 1 L/L) :
The Principal Accountant General (Audit), Kerala, Ilnruvamnthapuram

The Accountant Gcnual (A&E), Kerala, Thnuvcmamhapuram
SF/OC.

Fdrwarded/By order,

Section Officer.



