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[i]":,iuj:- i. li.epl:escil'ti:rtirlru c{ated 10i08/09 surbmittecl hy Dt" Bindu llr:reira' S

'Fj>":" P4'in !VP(C) IJo' ?'5289/09)

?, Jr]ilgnrcnt ciated L7l0gl0g o{' the Flon'bxe Ftigh court in wP(f-lt i

116189/o!l 
ri the Frincipal &j, " i.crtter No. 3459/F,1/09/GL-fMCT' rjatecl 0 I /02/09 l"rot

i- creiro il in g Oiiicer, Governme*t 1-Iom*eo pathic Medical C g tlege'

'l'hi t' u vanatlcl'laPtt rartr

it. i-*uer l,Jo. 405/E1/05/GHMCT clatecl 14i05/10 from tti* frln1inail 
&

{-)or-ltrslti.nrg otficer, Governmen[ ['{o,rnoegpathic lvxediual Collegc'
''i'l'l'i 

r utv;,inarithaPuriri t-l

:r ^liirlgnrenr ctatecl z'rcyLa of the L{onlhle High court ln wP(C) ltlc'

i .15li i /: l0lC l1led by Dr' Urna" V'

oR[]xtI,{'

r r " s F i e r t h e j L l d g n r e n t r e a c l a s Z n c i p l l ' * l t ' t r e F l o l l ' b t e L l i g h C c r r i r r t i ; r s

t;rl-r;tt;i Cl6v,;i'rrmen, *r'Onf* a decision on Ext' Pzl af ter hc"'aring the petitioner

' '' .- ; ;tair'cl that sfre was appbiwted
.i." lri Hlt" 

'F4 
representation the petitionei has t

ii:i i,-uoi in llorensic mecticine an{l 
'fcrxicology at Government Homoeopaihic

,,,[r:i'1icri1 Ctt]Legu" Kozhikpde a$ per the aclvise men]o cjafed 0-5/05/06 of Kerala

ilr-iirlic Sci.,,ic* C*rnrnissi.on anc{ lclined drity at q: colnege on 23105/05 She was

ilrJfririr,:'gi *gai*st trea'ore viu.:ancy oi one Di 'Sa'it Kurnar' M'C who had avalleci

ica,re upro 3i.102;i;.- ri"*tu"t her servio* *1* regularized with effect front

.1,:1,,06/0{: on tire trasls of the Foiice verificatiop 't;Jl* was ousted frorn service on

1,,/"x0.06 rru co*s*.t,;;"; "; the rejoining by Dr; sanil Kumar. M'c' Agqln :":."1u'
ir.)ineq.L in a ieave vacancy in llr 

coJ*r***r'rt Honi0eopathic Y":*:" 
t"tl::*:;

-['*ir:ilr,,'llirntttapu*lm orl tilt0i07 and clrlsted fioru servico on i5/05108 consequ'sn'

orl rlle tt'.!ginipg "l i*ruir* by the jncumbent orr expiry ol' the leave' Finally' strrc was

r.rlrirn6iyi[ec'i ;]:; xlttqr in the Governrne'nr ..Flomoeoplathic 
h4edical collctle'

Tfuir.1rvtiiianlhaputit6 against el Vaoant post of Li*c[ur'er" Since she is llo wa)"



" { s

i.u),.)(--\iisiole ior thc hreak clf service tiappenecl in her service, she has ruqucsttC

Cor,,e-rnirerxt to reckoll frer probation in the oetegory of'Tiitor on XLlA3l2009 FN'

l-t The p1incipal & Conr"rol}ing Cfficer in ller letter read as 3'd petpe^r has 
" 
statcd

r:ilirii thcl rfqrie:.;[ of the petitioner t'or reckonirrg her perioctr of break.of service for

iir-:clal"iiric;rr gf' g;robation is not admissihle as pex" rules. However the actual dirtv

ircr.llrineetr ny 6ei- can tre reckoned f'or dectraring her prrobation in ttre cadre of Tlitor,

4. 
'llire perrtionen was hcard by the Under Secretary crn 29.12.09 as ar"rthorized,

ir.ri ilr,6r,,r"rr:tnce of th,e iXirectiol'ls of tho F,{ort'hne Ffigkr Coul't in the instant.judgmen{.

i )riur-illg tf)n heariilg rhe petitictner suhrnitteci it. statelnenl, in lieu of het oi"iLi

r . i - , ) r - i s , : i , , l l  w [ t iu l l  l s  su in r r ta l ' i zec i  be10w. -

(i) She was appoiritr:cX as lLrtor ire Forensic Medicine h.]t-*ton the aclvice o{'

l(era.Ia Punllc Selvlce Cornndssion and,'as such tnre Rutres in K S"R aud K.S&S'S.R

rp apirtric:rble no her ni.ke any other Government servar:ts" Sc, she was entitield to

e:,lntirlue in diovernnlexlt service as norrg as a vilcancy was availabie tc.r accotnmotlate

hcr'. T'he uctiog o1'the frrrmer Prilrcipatr. & CclntroXling Officer in ouisting her from

${rrvlcij,L^;2'l.12.06 AN" when a vacancy rvas avaiLable lo acccluilnodal"e }rer tt l

Covcgirrioni. Xloriloeopathic Medicat College, 
'lltliruvanailthapuraln was a gto::

,,. i3li i t i6p oi t i ie 1turle 7, pr-!t ' t l l , K.$otS"$,R. $he was reilrstatccl on 15.1007 t'N

;r"islil,d, pll [!"i,;r Coti6 Orcner. Shc Xiactr cluoted a porticln lronr " {'4w l'eiating.tO Civil

idcl.,r l i i :- l l l l l .d,; l . ; t i i ' i ' , i : t l l tecl i ly. i 'q.Surp,; i [ l ' l i l r l l lndA.V,R'Pii l l ic-ker,Ar:}k.." '0, jJi l |e' � � � � � � � � � � � � � � �
r{. ,",,ru.1r; l;t;rtcd ihfit " A person tvlLo was wr?:gly 

.prrevtnt,etl J^ront t:owittuit't'| in

.ier.r irte is t:rttitlt:t!, ryt I'ltewrotng being rectified'by- virtwe t$'t'ke orclers ol'the Cour{,

.fi;r' Jtrir,, t"c;:;t.ituiigp rl' the benef'tts which h,e wotlld lm',rc erioyed ltttrL h't ltt*t

c ' r , t :J i , ' t i ; i ' ,1  ) ' t t  , r ' rv i ' - " t '  r .L . t  l t t '  s lnu ld I iu t 'e  baen' "

(ii) Her rrane is exacttry simita.r. 
"fhe 

action of the fcrt'mer Frincipal &

{_l3lrrr.o}ilirg Of'['icer, violating the service trtules ctreprived hcr of the servioe beltcfiti;

ihal- wouicjl lrave accrued to her: in the normal collrse. So she has recluested to Lrollnt

rhu l"rroalis il"onr ?.t]"i0.06 FN to t4.10"07 r\N tbr aItr service benefits inciucling

pr',r[", ; ; i !(  , '  : ,r '  ' , i l i l t  nit tr-t l- i l l justice is done'

S. T'ire rctienchment of the ;rctitioncr frorn service was nol lault of h3r, but

,:llxe [o rhi: fnurlt i-rl' ihr: cleparrrnonta] aulhorities in having appoirrted the fol"t'net'

againsr il leave, vn,;iincy withoutr her knowtredge. In fht"lse circun stances

[:ioverrrr"ucnL have tiikcn a tentaitive ciecision to rockorl the ssrvice reldered bt- 
li:

perlrir.rnr:r tiir rh,l peri.oci i}om 23106/06 to 21110rc6 and fronr !51)An1 to 14i l0i0E

uio*g wirn regulai sen,ico startecX fi'om 23/0t/{]9 io1 thr: purpose of dec}aralion 01'

probarlop in relaxrrion o{'Rule 18(b) oi 'KS&SSR 1958 by invo}ring Rurle 39 of'thc

sriltLrl"c" The tenretive decisioll was cominurricated [o t]re Frincipai & Contloliiflg

Oificcr-, Coi,ernment l{omoeopathic Meclical Coltrege, Thiru.ananthapurant.ancl

,.r.-trLrL,.sred to lurnish obiections i{ eny [o the abitire clscision to Cc-rvcrntnent niLitl$

'.*'iih llls slrci-:ilic rernarks t.,n eacii objcctions'



J.., 
' �  
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{.," l he itrrincipai & Con{.rotrIing Officer, Governrnelnt X{oloe.opathic Medicai

r.*ilcge" 
'Lhir,.rveulanthapurilrn hlas iurnished the oXrjectlons vide letter"reactr as 4'i'

piit.lf)t- ahove. trt l:; reported that ncl other porsons e)(ceilli Dn' Sanilkumar and

[-]r" Uma have submltted petitions frlr raising their objections. According to the

Pr"lnclpai g. Conirolllng Ofticer, if Governru.enrt tan(e a,Jecision to reckon the broken

:;.,rvicc rcnriered by Dr. Fipdu Fereira fbr the purpotie cif dectaring her plobatior:l in

rhe cacile of'Tutcx, the alrove decision wilX not becorne any threat to Dr'. Sanitrkun'rir,

;;;;; tr r;";.;" Dr.. tsindu Fercira. As reg,a'ds thc otrjcction'aiscd by Dr. 
!t '1,1.

tiru Fr.:i.ftcipatr & Controlling off-icer has requesteci Governrnent to take a suitable

ciecii;iorl. 
',

l

i. l,Aeanvrhitre tr)r. Uma, '[utor, lForer,rsic Mec]icine and Toxicologl',

Cove1111ncnr f1oli-rcleclpathic Ml:clical Collcge" 
'lhiruvanatlthapuram has fileri

Wp(C) hinr. 13510/10 aid the F{on'hl" l+igfn Court was ciisposed the WP(C) vicle its

-iriclgrn,;nr cleterd Z5l05nAW with a clirection to thc thircl rtlspondenl (State of Kerala)

1. issr-re notice ainj a{'tord ail o}llportunitv for: nreing'llearrJ tho petitioner atrso rvhile

r-*ki*51 'r-rp Xixt. P4 repres;eutatiotl mentionecl in [ixt. 1P2 judgmcrlt fileal by the

I ' '  i ' ; :r,t)olldr-'n[ ([)1. iJindil .tr)crrira)'

'eard bY tireE. Ai; per the Court Direction the petitioner Dr. [Jrna hzis been h
"t;ur:i*r Secre1-Lxry Dur:ing tlle }rearing the 'petitioner ha.s subrnitto'd a detailed

" i i !u i l i i11:  v- i r ie l r  is  sLIx ' r ] ;T l l t f  isec l  hc l low:

( I )Thr:r.e is no clirecrion by ttre Flonlbie Court in th.e Writ?ctition lilecj by Dr.

Binctu pereira to cleclare her probation in re.Lzrxittion or Rulles or by invoking

Itule 3g. 
-X'frerefbrc the actiln of Govcrnrn*nt to c}:clare her probation in

rela.xatiori of rules invoking ltu}e 39 is not just ancl proper,

(2) Slnci: tire post of 'lutors are declared as vanishing as per the 
-orcler 

issued_in

G.O(MS). t{o. 2712005/F{&FWD ciared 02102.2a05 and also as per t}re

iusrruotions in the tretter dated 0510112006 there was no post to accommoclate

Dr. tsindu Fereirs and hence the appointrnellt given to her itself is not proper'

(3) While appointing L)r. Binclu Pereira as per G O dated A'.fi/20A9:there was

i'to vftcant pqs; of T:utol , since' both the post' wefe occupied by

Ilr. sanil Kurnar 
Tcl 

Dr. .fma this is cvictrenl from the G'O itself that she

ii.,,:;rppuirri.uq.i ars'.[uit.r l and uccornnioc]ated against the vctcancy ol'Lcciurer'

t i

(4) li.elaxaiion of trtule by ir:voking ltr'rle 39 is rrot just and propc'r, since it wili

$oriously al'fect the seniority of the Petitioner'

(5) She hrs pointecl out"two.iudgments namely, Asok Kurlar Yppil 
Vs' State o{

' 
i&K (19b8) and l(oit'Joseph Vs. sr-rbash George,. stating 

lh,l in 
those cases

tirtr l-ton'bie Apex Court heto frat l)owers cannot be exercised to give lrirclue'



(6) Du.ring the period. "LL:*t:* 
[lthout 

Aitrowance, she is unclergoing FG
Coursc vrhich is hetrpftil for hei future service in thLe Departrnent itself, She
is rendcirillg, servicc in the Dcpartr:ent,during her course periocl also. Flence
sn:'; ir; eligibtre to get the peliod,cor-ri l telcl for probation and,if , i t ' is,so her
proroation ciln nre cieclalbrl pqior to ttre same of Dr.,Birrdu Fereira anci the
;r,.l.;ice senklrily of the }(er:ala Fubtic Service Cornrnissioll can 'bc)

llr:.ilita-itrecl.

ai"lvanl-age or 1'avour- to an in<lividual ernployee anci ttlat the power should
i:oi l-r."crcrcised it i t woulld tre causing serious pnejuciice to {.hc seniors.

illor ttu: above reasons sl'le has requestecl uot to deolare the trlrobation of
Dr. tsindu Pereira rec;koning the trrtlak perio,C nLso as dulty,

E. As r.egarcns lhepoinx.s raisectr by Dr, {Jma, tho position is as foilows:-

ii) It is true tiral. thsre is clirection only t'b consictrer and pass orders on Ext. P4 as
pel the jrlclgment, in tilc Writ Fetition filed by Dr. Bincl: Pereira,
ti,ui Covcnlrncnt is bouucl t.ci consjcicrr u[[ nrp,*rru lviri]e consiclering zr
iopi"csenf.lli;ion as pcr Lavnr iutcl itr'rit is fbunci that drere is rnerit Governme.nt is
iir:l: [c ir]iovr ttic recriiest.

(ll)Iive*though t.tre Xrosts oi' 
.Xuior:s 

ru,e orfler*d as vanistring [hr;r'e were r-{irectiou
t<l f-ill lrp 17 .,,iLcancles inclnciing 2 posts of Tutor in the Department under
tl l: i :; l i t);.. jJ.r-: l; i l* t i t,:rc wCl"* V&(:itttr-: i*:"; ol ' ' . l i t tor posts Wltclt Dr. Sanil l iunrar
;:rtn Jr. LJrir:.,,ncr'c r)n lc;.rvt:. r iencu tirc cilntentioir is l iot sustaitrable.

(jli) rllor'orrllrl*nt liavr: the powers tr.-, relax ruies by invoking Rutre 39 of
i(S Ctii S iil . .!"tr cncr: thc ccxrtention,raiserX is not sustainarble.

(iv) Si;ici: Dr". {,lnra vaiis glven Leiwer Without Allowancc fill stud1,
i-r'r,trpc,se i;nclt:r Appericlix. Xtr{ Ll, farC f, K,SR she is not cligible lbr r:eciconing
ri:t r lcrio.:i l irt '  .,t;y' ircrr,. ' l ' i l : ;.

Iti. 'l-lru iienii";r Dr'. Lirna ll;is takcrt Le4ve Wittrout A.liorvance lrorn 10/06/06 to
I5/05i0ti unc.ir-';;r' A.ppenclix XII ts ot Far,t { , KSIi.s after joining duty on 241A4i106.
Ft'oitt t l 'r is ir is $\iLlcrit t lraiDr. LJtnacan cLailn s,;niori l34 irr the ca.rJte of,TLrt()roti ly
i'rcilr ti.rcr cinrc '"ri"r*joi.ning ciuly in th;r.t post (ic l'roru 16/05/08) afler availing Leave
'',\ i i t i 'r.rr.r. .\. l io*:ri ie rtrtclei ' A1;l lcnclix Xi.[ f i  end hencc Dr. uma hls to bc
corisicli:r'ec.l iis.liinic,r to ilr. Binciur Pereira by the application of tiie said rr-rles,
l'hsrclore tlir: contention of' ,Dr:. [Jma that declaration of probation ol
Di. [Jjnclu p.:r'*ir.-]. b',,;'lviooiiig rules invokingl Rr,rle 39 of Part i, K,S&SSR woulcl
a i j i ,e i .S0 ' I \ , *1 . i ' i : c | l l * i : l i e : r io t : i t y isn i l t s l rs ta in i rb1u. ]
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1l lg ttle atjove c;irculnstances Governrnent have exarnined the rnat'ter ii'l

rjet;ril and ar:e pleasertr to ordel' that the Ser.vice renclerect by Dn tsindu Fereirat lor

ihe-per",r,od tj'on'r 2i]/06/06 [o 2]lt}tfi6,andrfrorn 15/i0/07 to L'5i05l08 along rvith

I-lcl i*gular ssrvice started frorn 23101/09 is reckoned for the purpose of declaring

ircr proi:Iation i6 the cadre ot'Tutclr in relaxation of Rultl tr8 (b) of Fart II, KSRs Lly

inv'oking rt.ile 39 of Pa.rt [X of the sarne rules' 
. ' '

.*,,,u0,1,10;iff^1';;:'l::' 
on the judgrnents {ead a$ 2"d and 5'r' papers above are

($Y on'der q){ the Governor)

" ' " ' "' ." SU$V lf'AtPAN

, : 
. .Iqliut secretary to Government

'  
'  I  -  '  

I  l ,  ' ' l

trfr. tsintlu Fereira. S, Tutor, Department.clfForensic Medicine & Toxicology,
(j r1i'r rpr;-lu nt FLornoeopathic Medical Coilege, Thiruvananthapuram

*,Cr. Lima. V Tutor, Department of Forensio Medicine & ToxicQtrogy,

Govcrlrnenl ]-Xclurcleopathic Medical College, Thiruvananthapuraln. .'l'ire Frincipa.i & Controlling Officer, Government Flornoeopathic Medical

Cotlr-' ge.' tr n;, r'"lvan anthaPuram
l-lL,: '\dvocute Cicncral, Ernal<ulam (With CiL)

J'he Pliticipll Accountant General (Audi$, Kerala, l'hirtlvananthapuram'

Tlie Acc o u n lant General (.A.&E),, K'erala, Thi ru van anth apura.nl'

sltr/oc.
Irorwa rcled/B y clrctet.,

Section Officer.

5.r/'


